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(i) 


STATEMENT OF THE QUESTION 
PRESENTED 


May a District Court dismiss a good 


cause of action, timely filed, already on the 


calendar, pre-tried with nothing else for the 


parties to do but await a call to try the cause 
— on the basis of hearsay evidence and there- 
upon note that said cause stands dismissed for 


failure to prosecute? 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 
STATUTES AND RULES INVOLVED 


SUMMARY OF STATEMENT OF POINTS 
ON WHICH APPELLANT INTENDS TO RELY 


ARGUMENT 


The Appellant Submits that Her Cause of Action was 
Dismissed on an Order of Court for Want of Prosecu- 
tion, but not on the Court's Own Knowledge Nor thru 
Any Information Furnished by the Parties to the Action. 
This Action was Based on Hearsay Information without 
Any Authority for the Act Committed , 


The Order Signed by the Court Dismissing the Action 
Is without Precedent and not in Accordance with Either 
The Federal Rules of Civil Procedure (R. 41) or the 
Local Rules of the United States District Court for 

The District of Columbia - 


The Dismissal of Appellant's Claim is a Violation of 
Section 2072 of Title 28 of the U.S.C. and Denies the 
Appellant Rights Guaranteed Her by the Constitution 
And this Section of the Judiciary Code 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


BEATRICE ORNDORFF, | 
Plaintiff -Appellant, 


ARMY TIMES PUBLISHING CO., et al., 
Defendant- Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of this Court is based on Section 1291 of Title 28 of 
the United States Code, Ann. 


STATEMENT OF THE CASE 


Beatrice Orndorff, the appellant herein, while an employee of Army 
Times Publishing Company, Inc. was severely injured back in October of 
1950 because of the negligence and carelessness of one Henry T. Mullen 


and/or his employees, who had been hired by Army Times Publishing 


Company to do some special moving. The moving job consisted of trans- 
ferring heavy equipment from one location to another and in the process 
it became necessary for Mullen and/or his employees to remove a door 
from its frame and rest it up against a wall and while the moving was 
going on, one of Mullen's employees, attempted to transfer a file cabinet 
ona dolly roller from one room to another without taking the necessary 
safety precautions, pushed the dolly and cabinet into the loose standing 
door, causing it to fall on the plaintiff-appellant's head and back causing 
her severe and permanent injuries. 


The suit against Army Times and Mullens was timely filed, and 
after several attempts on the part of the defendant Mullens to have the 
case dismissed as to him, it was finally decided by both the Court and 
the U. S. Department of Labor that the plaintiff-appellant was proceeding 
in a proper fashion, namely, pursuing her remedy against the third-party 
(Mullens) instead of her employee as she had a right to do under the 
Workman's Compensation Act (Title 33 sec. 900 et seq., U.S.C.A.). 


Counsel for the plaintiff and defendant Mullens held several meet- 
ings before pre-trial without any success as far as reaching a figure for 
a possible settlement was concerned. On February 20, 1956 pre-trial 
was had and defendant was furnished with all reports as required. On 
November 18, 1959, plaintiff's counsel advised Department of Labor that 
the case had not yet been heard on its merits but would keep the Depart- 
ment advised. Just before the end of the year, counsel for both parties 
at a luncheon for the Hon. Milton Kronheim, Jr., discussed settlement, 
but again reached no settlement. 
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On February 15, 1960, both parties evidently received a notice 
from the District Court, headed ORDER, reading: — | 
"It having come to the attention of the Court that the above 
entitled cause has been pending for sometime without 
effort of the parties or their attorneys to continue prosecu- 
tion of same, it is this 13th day of January, 1960,, ORDERED 
that unless on or before Jan. 27, 1960, at 10 0' clock A.M. 
cause is shown to the contrary this action shall stand dis- 
missed for failure to prosecute. 
/s/ Joseph C. McGarraghy _ | 
JUDGE | 


I hereby certify that a copy of the foregoing 
was served by mailing a copy thereof this 14th 
day of January, 1960 to: 

Mr. I. William Stempil, Warner x Building 
Mr. Perry Howard, 613 F St., 
HARRY M. oes Clerk 


By:_(blank) 
Deputy Clerk 


On January 26, 1960, I. William Stempil caused to be mailed, first 


class, postage prepaid, the following motion, - the original to the Clerk 
of the Court, and a copy to Perry Howard, Esq. at his office of record: 


MOTION | 


Comes now the plaintiff by and through counsel and prays this 
| 
Honorable Court to note that plaintiff has been ready for trial at all 


times waiting for the calendar call and does herewith renew its request 
that the cause be set down for trial on all of the issues claimed by the 
plaintiff. | 
Respectfully submitted, 


/s/ 1. William Stempil, counsel for 
Plaintiff, Warnes Building, 
Washington, D. ¢ 

| 

| 


CERTIFICATE OF SERVICE | 
The motion was returned in an unstamped and undated envelope 
with a note attached to the motion: — This case was dismissed as of 
January 27, 1960. Received in this office on 28th, "Clerk's Office.” 
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From that "order" your appellant took a timely appeal. 


STATUTES AND RULES INVOLVED 
Rules of Federal Civil Procedure: 


Rule 41. Dismissal of Actions. 


(a) Voluntary Dismissal: Effect Thereof. 

(1) By Plaintiff; By Stipulation. Subject to the 
provisions of Rule 23(c) and of any statute of the United 
States, an action may be dismissed by the plaintiff with- 
out order of court (i) by filing a notice of dismissal at 
any time before service of the answer or (ii) by filing a 
stipulation of dismissal signed by all the parties who 
have appeared generally in the action. Unless other- 
wise stated in the notice of dismissal or stipulation, 
the dismissal is without prejudice, except that a notice 
of dismissal operates as an adjudication upon the 
merits when filed by a plaintiff who has once dismissed 
in any court of the United States or of any state an ac- 
tion based on or including the same claim. 

(2) By Order of Court. Except as provided 
in paragraph (1) of this subdivision of this rule, an 
action shall not be dismissed at the plaintiff's instance 
save upon order of the court and upon such terms and 
conditions as the court deems proper. If a counter- 
claim has been pleaded by a defendant prior to the 
service upon him of the plaintiff's motion to dismiss, 
the action shall not be dismissed against the defend- 
ant's objection unless the counterclaim can remain 
pending for independent adjudication by the court. 
Unless otherwise specified in the order, a dismissal 
under this paragraph is without prejudice. 

(b) Involuntary Dismissal: Effect Thereof. 
For failure of the plaintiff to prosecute or to comply 
with these rules or any order of court, a defendant 
may move for dismissal of an action or of any claim 
against him: After the plaintiff has completed the 
presentation of his evidence, the defendant, without 
waiving his right to offer evidence in the event the 
motion is not granted, may move for a dismissal on 
the ground that upon the facts and the law the plaintiff 
has shown no right to relief. Unless the court in its 
order for dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not provided 
for in this rule, other than a dismissal for lack of 
jurisdiction or for improper venue, operates as an 
adjudication upon the merits. 
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(c) Dismissal of Counterclaim, Cross-Claim, 
Third-Party Claim. The provisions of this rule apply 
to the dismissal of any counterclaim, cross-claim, or 
third-party claim. A voluntary dismissal by the claim- 
ant alone pursuant to paragraph (1) of subdivision (a) of 
this rule shall be made before a responsive pleading 
is served or, if there is none, before the introduction 
of evidence at the trial or hearing. 


Rule 55. Default. | 


(a) Entry. When a party against whom a judgnient 
for affirmative relief is sought has failed to plead or 
otherwise defend as provided by these rules and that 
fact is made to appear by affidavit or otherwise, the 
clerk shall enter his default. 

(b) Judgment. Judgment by default may be entered 
as follows: 

(1) By the Clerk. When the plaintiff's claim| 
against a defendant is for a sum certain or for 
a sum which can by computation be made cer- | 
tain, the clerk upon request of the plaintiff and 
upon affidavit of the amount due shall enter judg- 
ment for that amount and costs against the defend- 
ant, if he has been defaulted for failure to appear 
and if he is not an infant or incompetent person. 

(2) By the Court. In all other cases the party 
entitled to a judgment by default shall apply to the 
court therefor; but no judgment by default shall 
be entered against an infant or incompetent per- 
son unless represented in the action by a general 
guardian, committee, conservator, or other such 
representative who has appeared therein. If the 
party against whom judgment by default is sought 
has appeared in the action, he (or, if appearing by 
representative, his representative) shall be served 
with written notice of the application for judgment 
at least 3 days prior to the hearing on such appli- 
cation. If, in order to enable the court to enter 
judgment or to carry it into effect, it is neces- 
sary to take an account or to determine the amount 
of damages or to establish the truth of any aver- 
ment by evidence or to make an investigation of 
any other matter, the court may conduct such hear- 
ings or order such references as it deems neces- 
sary and proper and shall accord a right of trial 
by jury to the parties when and as required by any 
statute of the United States. 


(c) Setting Aside Default. For good cause shown the 
court may set aside an entry of default and, if a judg- 
ment by default has been entered, may likewise set it 
aside in accordance with Rule 60(b). 

(d) Plaintiffs, Counterclaimants, Cross-Claimants. 
The provisions of this rule apply whether the party 
entitled to the judgment by default is a plaintiff, a third- 
party plaintiff, or a party who has pleaded a cross-claim 
or counter-claim. In all cases a judgment by default is 
subject to the limitations of Rule 54(c). 


Rule 60. Relief from Judgment or Order. 


* * * 


(b) Mistake; Inadvertence; Surprise; Excusable 
Neglect. On motion the court, upon such terms as are 
just, may relieve 3 party or his legal representative 
from a judgment, order, or proceeding taken against 
him through his mistake, NEES, Dita en or 


excusable Beelec- wre See 
* * 


Title 28, Sec. 2702, U.S.C. 


"* * * Such rules (of practice and procedure in the 
district courts) shall not abridge, enlarge or modify any 
substantative right and shall preserve the right of trial 
by jury as at common law and as declared by the Seventh 
Amendment to the Constitution. * * * All laws in con- 
flict with such rules shall be of no further force or effect 
after such rules have taken effect. * * *. 


U.S. District Court Rules. 
Rule 9. 


Motions. 

(a) MOTIONS JUDGE; DUTIES. The motions judge 
or judges shall dispose of all motions; all formal orders 
and ex parte proceedings except in Probate Court; all hear- 
ings in habeas corpus; Provided, however, that, (Revised 
February 15, 1951) 

(1) Motions made during trial and those made 
after trial relating to verdict, judgment, findings of 
fact or conclusions of law shall be heard by the trial 
judge; and (Revised February 15, 1951) 

(2) Motions made after notice of pre-trial or 
pending at time of pre-trial may be heard by the 
pre-trial judge in his discretion, and he may dis- 


pense with points and authorities. No motions, 
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except motions for continuance, may be made after 
five (5) days from the signing of the pre-trial order 
without the permission of the pre-trial judge. | 

(3) (Rescinded January 2, 1951) 

(4) Naturalization hearings shall be held by the 
motions judge. The stated day for hearing naturali- 
zation proceedings shall be the second Tuesday of 
every month, unless that day be a legal holiday, and 
in that event it shall be the following business day. 
The motions judge, however, may fix other stated 
days for specified naturalization proceedings. 
(Added November 2, 1949) 


Rule 10. 


Postponement of Trial. 

(a) ASSIGNMENT JUDGE TO DETERMINE. All applica- 
tions for continuances of trials shall be heard and determined 
by the Assignment Judge, except in those civil cases in which 
the Pre-Trial Judge has set a day certain for trial,)in which 
event any application for a continuance shall be heard and 
determined by the Pre-Trial Judge. (Revised saa bea 15, 
1954) 

(b) MOTION FOR; DILIGENCE; AFFIDAVIT. ‘A motion 


to postpone a trial must be filed as soon as diligence permits, 
supported by an affidavit fully disclosing the grounds therefor. 


Rule 11. 


Calendaring and Assignment of Actions Coe of 
Of Readiness, Call of the Civil Calendar, Assignment 


Commissioner, etc. (Revised June 25, 1958) 


(a) GENERAL CALENDAR. There shall be a general 
calendar, so kept as to distinguish between "jury" oa "non- 
jury" actions. 

(b) An action shall be calendared by the Clerk' as soon 
as it is at issue. He shall give notice thereof to all parties. 
(Revised June 25, 1958) | 

* * 

(d) SEOs OF READINESS. After a civil action 
is at issue and is placed upon the general calendar, counsel 
for * * * each party not in default shall file a Certificate of 
Readiness which shall constitute a representation that all 
Dee are in proper form and that * * * desired and 

required deposition and discovery procedures have been 


utilized, * * * and completed (including physical examina- 


tions). ‘When counsel for a party has, and opposing counsel 


has not, filed a Certificate of Readiness, application may be 
made to the Motions Judge by motion and notice to place the 


action on the ready calendar. 
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(e) READY CALENDAR. * * *, There shall be 
prepared and maintained by the Assignment Commissioner, 
a Ready Calendar upon which all civil actions which are at 
issue and in which a Certificate of Readiness has been filed 
by counsel for * * * every party to the action not in default 
shall be placed. From the Ready Calendar the Assignment 
Commissioner shall prepare and post the daily assignments 
for pre-trial and for trial. * * * Except when otherwise 
directed the Assignment Commissioner will not enter upon 
the Ready Calendar or assign for pre-trial any action to ob- 
tain a patent or registration of a trade-mark wherein the 
Commissioner of Patents is the sole defendant. 

(f) No motion of any nature whatsoever may be filed 
nor deposition taken, nor medical examination had, in any 
civil action after it is entered on the Ready Calendar except 
by leave of the pre-trial judge, who shall grant the same 
only upon showing of * * * circumstances arising subse- 
quent to the filing of the Certificate of Readiness. The 


granting of such motions shall not operate to delay the pre- 
trial or trial. Granting of a motion of the plaintiff for con- 
tinuance shall operate to remove the action from the ready 
calendar unless the judge concerned orders otherwise upon 
showing of extraordinary circumstances. 

* 


* * 

(h) CALL OF THE CIVIL CALENDAR. There will be 
a call of all civil jury and civil non-jury cases on the general 
calendar * * * during May and October in each year, or such 
other time as the Court may direct. If a party fails to respond 
to the call, the Court may act as in case of failure to respond 
to trial. (Revised October 14, 1959) 

(i) ASSIGNMENT OF CASE TO JUDGE. When a judge 
is ready to begin a trial, the Assignment Commissioner will, 
if it be practicable, send to his court the next action on the 
daily assignment, having regard to whether it be a "jury" or 
“non-jury" court. (Renumbered October 14, 1959) 

* * * 


(k) CALENDARING; ASSIGNMENT. One judge of this 
Court shall at all times be designated to serve as the Assign- 
ment Judge. The calendaring and assignment of all actions, 
Civil and criminal, shall be under the direction of the Assign- 
ment Judge, who will determine all questions concerning such 
matters. Motions to advance any case for trial shall be refer- 
red to the Assignment Judge but any other judge in disposing 
of any other aspect of any civil case may advance it for trial. 
(Revised October 14, 1959) 

(1) All jury cases which have been pre-tried but which 
have not as yet appeared on the daily assignment, may be 
assigned to a judge for the purpose of discussing the ques- 
tion of settlement if counsel for all parties agree to the 
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negotiation conference, provided, however, that said con- 
ference shall be expedited so as not to interfere with the 
trial of the case. (Renumbered October 14, 1959) 


Rule 12. 


Pre-Trial. 

(a) FEDERAL RULE 16 TO APPLY. Cases on the pre- 

trial calendar shall be pre-tried as provided by Rule 16 of the 
Federal Rules of Civil Procedure. 


(b) FAILURE TO APPEAR OR TO FILE PRETRIAL STATE- 
MENT. If counsel for any party fails to appear when an action 


is reached in * * * any call of the * * * pretrial calendar before 
the Pretrial Judge, he may act as in the case of non-appearance 


for final trial. If counsel for plaintiff fa fails to appear at the time 
set for pretrial hearing before the Pretrial Examiner, the Exam- 


iner shall enter the case dismissed for want of prosecution. If 
counsel for the defendant fails to appear at the time set for pre- 
trial hearing before the Pretrial Examiner, the Examiner shall 
enter his default. If any party fails to file with the Pretrial 
Examiner timely his pretrial statement, the Examiner shall 

act as provided in the case of failure to appear for the pretrial 
hearing. 

(c) Pretrial hearings shall be conducted by the Pretrial 
Examiner, or the Assistant Pretrial Examiner, under the direc- 
tion and supervision of the Pretrial Judge, or by the Pretrial 
Judge. (Added November 10, 1959) 

(d) Periodic calendar calls shall be conducted by the Pre- 
trial Examiner, or the Assistant Pretrial Examiner, at the 
direction and under the supervision of the Pretrial Jui ge. 
(Added November 10, 1959) 

(e) If in any matter coming before the Pretrial Examiner, 
or the Assistant Pretrial Examiner, it appears that a ruling or 
decision of the Court is necessary or desirable, the matter 
shall be referred to the Pretrial Judge. If in any case the Pre- 
trial Examiner, or the Assistant Pretrial Examiner, is of the 
opinion that the case should be certified to the Municipal Court, 
he may so recommend and submit the matter to the Pretrial 
Judge for decision. (Added November 10, 1959) | 

(f) PRETRIAL ORDER. The retrial order when signed 
by counsel and by the Pretrial Examiner or Assistant Pretrial 


Examiner shall become the order of the Court unless, within 


five days from the date of said order, counsel for an rt 
files with the Clerk of the Court written objections thereto. 

(g) OBJECTIONS TO EXAMINER'S ORDER. | In the event 
objections to the pre-trial order as signed by the Pretrial 


Examiner or Assistant Pretrial Examiner are filed timely, 
the matter shall be set down for hearing before the Pretrial 
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Judge to determine whether the order of said Examiner 
should be approved as drafted, whether it should be approved 
by the Court with amendments, or whether a new pretrial 


order should be entered by the Court. 
(bh) PRETRIAL PROCEEDINGS. Hearings before the 


Pretrial Examiner and Assistant Pretrial Examiner shall be 


conducted pursuant to the ''Pretrial Instructions to Counsel" 
approved by the Court, as they may be amended from time 


to time. 
(i) REQUESTS FOR STIPULATIONS. Requests for 


stipulations as to matters of fact of the genuineness of docu- 
ments presented at pretrial for identification and stipulation, 
shall be deemed requests for admissions within Rule 36, 


F.R.C.P., and subject to the sanctions in this respect pro- 
vided by Rule 37(c), F.R.C.P. 
Rule 13. 


Dismissal for Failure to Prosecute; Entry of Default 
For Failure to Proceed. 


(a) CLERK TO WARN DILATORY PARTY; DISMISSAL 
WITHOUT PREJUDICE; NOTICE OF. Ifa party seeking 
affirmative relief fails for five months, from the time action 


may be taken, to comply with any law, rule or order requisite 

to the prosecution of his claim, or to avail of any right arising 
through the default or failure of an adverse party, or to file a 
Certificate of Readiness under Rule 11(d), within six months 
from the date the action is called on the call of the civil calen- 
dar, the clerk shall warn the dilatory party by mail that his 
claim will stand dismissed if he fails to comply with this rule, 
making a note in the docket of the mailing; and if the delinquency 
continues for six months the complaint, counter-claim, cross- 
claim or third party complaint of said party, as the case may 
be, shall stand dismissed without prejudice, whereupon the clerk 
shall make entry of that fact and serve notice thereof by mail 
upon every party not in default for failure to appear, of which 
mailing he shall make an entry. (Revised June 25, 1958) 


SUMMARY OF STATEMENT OF POINTS | 
ON WHICH APPELLANT INTENDS TO RELY 


| 
1. The appellant submits that her cause of action was dismissed 
| 
on an order of Court for want of prosecution, but not on the Court's own 
| 


knowledge nor thru information received from any of the parties con- 


| 
cerned. The action was based on hearsay information without any 


authority. | 
| 

2. The order signed by the Court dismissing the action is without 
precedent and not in accordance with either the Federal Rules of Civil 
Procedure or the local rules of the United States District Court for the 


District of Columbia. 


3. The action of the District Court in dismissing the cause for 
want of prosecution because it had come to the attention of the Court that 
said cause had been pending for a long time without the parties doing 
anything to effect prosecution of the case, is contrary to Sec. 2072 of 
Title 28, U.S.C. — the part which reads: "* * * Such rules (of 
practice and procedure in the district courts) shall not abridge, enlarge 
or modify any substantative right and shall preserve the right of trial 
by jury as at common law and as declared by the Seventh Amendment to 
the Constitution. * * * All laws in conflict with such rules shall be 


of no further force or effect after such rules have taken effect. voy: 


ARGUMENT 


THE APPELLANT SUBMITS THAT HER CAUSE OF ACTION WAS 

DISMISSED ON AN ORDER OF COURT FOR WANT OF PROSECUTION, 

BUT NOT ON THE COURT'S OWN KNOWLEDGE NOR THRU ANY 

INFORMATION FURNISHED BY THE PARTIES TO THE ACTION. 

THIS ACTION WAS BASED ON HEARSAY INFORMATION WITHOUT 

ANY AUTHORITY FOR THE ACT COMMITTED. 

From the order sent to the appellant's attorney, it is plain that 

the court's attention was attracted. . . but by whom, or under what 
authority, or how, is not disclosed, and according to the Federal Rules 


of Civil Procedure 41, this type of action is not authorized. 


The Rule - (41) (b) - reads: INVOLUNTARY DISMISSAL: Effect 
Thereof. For failure of the plaintiff to prosecute or to comply with 
these rules or any order of the Court, a defendant may move for dis- 
missal of an action or of any action or of any claim against him. 


Appellant contends that defendant did not make any move for dis- 
missal, — in response to the order of the Court to do something by 


10 a.m. of January 27, 1960, counsel for appellant notified the clerk that 


he was ready and has already been ready to have the case tried on its 
merits, by sending a letter through the U.S. Mail, postage paid, on Janu- 
ary 26, 1960. Some time after the 27th, an unsigned, unstamped, letter 
or piece of paper was attached to the answer sent on January 26, 1960, 
was delivered to the appellant's attorney with the notation — "This case 
was dismissed as of January 27, 1960. Received in this office on 28th. 
Clerk's Office." 


The important thing to be noted herein is that the returned docu- 
ment does not even have the stamp of the Clerk's office indicating when 
it actually was received. Without that and just an unsigned note attached 
becomes a matter of importance and it should be resolved in the appel- 
lant's favor, that it actually was received on time. 


| 
THE ORDER SIGNED BY THE COURT DISMISSING THE ACTION IS 
WITHOUT PRECEDENT AND NOT IN ACCORDANCE WITH EITHER 
THE FEDERAL RULES OF CIVIL PROCEDURE (R. 41) OR THE 
LOCAL RULES OF THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA. 


The Federal Rules of Civil Procedure provide in Rule 41, the 
methods of dismissing an action, but nowhere does Rule 41 provide for 


the action taken by the District Court in the instant case. 


In the local Rules, your appellant does not find any power granted 
unto the Court for the action taken, either under Rule 9, 10, 11, 12, 13, 
or any other rule that might touch on the action taken. i 


Each rule is spelled out in full on pages 6 thru 10, supra. 


See also Foster v. Callaghan & Co., 248 Fed. 944: Alliance 
Insurance Co. of Phila. v. Jamerson, 12 F.Supp. 957; City of Toledo 


v. Toledo Railways & Light Co., 259 Fed. 540. 


Your appellant contends that Rule 60 of the Federal R. of Civil 
Procedure was, in substance, violated by the Court, in relieving the 


defendant of a burden which the plaintiff was prepared to prove. 


Your appellant refers the Court to Klapport v. US, 335 U.S. 601, 
614, 615, wherein in part the decision reads: * * * + the other reason' 
clause of 60(b) to which we have referred — enables a court to vacate 
a judgment whenever such action is appropriate to accomplish justice. 


But when a Court, in fact, grants a judgment, whith in effect is 
what the Court did on January 27, 1960, is it accomplishing justice or 
defeating the aims. See also opinion of Judge Fahy in Bridoux v. 
E.A.L.C.A., 1954, 214 F.2d 207, 93 App. D.C. 369, cert, denied 75 S.C. 


33. See also Assman v. Fleming, 159 F.2d 332. See also Rule 55, Fed. 
R. of Civil Pro. and Slagle v. United States, 228 F.2d 673. 


THE DISMISSAL OF APPELLANT'S CLAIM IS A 
VIOLATION OF SECTION 2072 OF TITLE 28 OF 
THE U.S.C. AND DENIES THE APPELLANT RIGHTS 
GUARANTEED HER BY THE CONSTITUTION AND 
THIS SECTION OF THE JUDICIARY CODE. 

Section 2072 of the Judiciary Code (Title 28) of the U.S. Code reads 
in part that such rules (of practice and procedure in the district courts) 
shall not abridge, enlarge or modify any substantive right and shall pre- 
serve the right of trial by jury as at common law and as declared by the 
Seventh Amendment of the Constitution. * * * All laws in conflict with 
such rules shall be of no further force or effect after such rules have 


taken effect. * * *," 


The appellant herein in her action (C.A. 3208-51) recited a good 
claim, pre-trial was had, the trial was ready to be tried on its merits, 
attempts at settlement had failed, a jury trial was demanded from the 
very start, and when the district court arbitrarily acts to dismiss the 
case and gives the parties a deadline of 10 a.m. of a particular day, and 
prior to that deadline, the court is notified of plaintiff's position in the 
case, this action is arbitrary and beyond the scope of power intended 
and for sure, in violation of Sec. 2072 of Title 28 U.S.C. 


See Woodbury v. Andrew Jurgens Co. (CCA2) 61 F.2d 736, Affirmed 
69 F.2d 49. 


CONCLUSION 


Because your appellant feels that she has not had her day in Court 
and because she asked that a jury be allowed to determine the facts in 
the case, she prays this Honorable Court to reverse the action of the 
District Court and order the cause reinstated for immediate hearing 


! 
| 
15 | 
| 
and determination by a jury in accordance with the complaint, answer 
and proceedings had in the case up to the district court's action of 


January 27, 1960. 


| 
Respectfully submitted, 


I. WILLIAM STEMPIL 


804 Warner Building 
501 - 13th Street, N.W. 
Washington 4, D. C. 


Attorney for Appellant 
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APPENDIX FOR APPELLANT 
| Filed Aug. 6, 1951] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BEATRICE C. ORNDORFF 
111 East Linden Avenue 
Alexandria, Va., 


Plaintiff, | 
| 

Civil Action 

1:- Army Times Publishing Company, Inc. CA 3208 -51 
3132 M Street, N.W. | 

Washington, D. C. 


2:- HENRY T. MULLEN t/a 
Mullen's Transfer and Storage 
712 O Street, N.W. 
Washington, D. C. 


Defendants 


ed 


COMPLAINT 

Plaintiff is a resident and citizen of the State of Virginia. 

Defendant, Army Times Publishing Company, Incorporated isa 
foreign corporation doing business in the District of Columbia, and 
defendant Henry T. Mullen t/a Mullen's Transfer and Storage Company, 
is a citizen of the District of Columbia and does his business therein. 

The matter in contraversy exceeds, exclusive of interest and 
costs, the sum of Three thousand dollars ($3,000.00) and no/100. 

That on or about October fourth, 1950, plaintiff was in the employ 
of Army Times Publishing Company, Inc. The business of the said 
defendant, Army Times Publishing Company, Inc., and the place of 
employment of the plaintiff was 3132 M Street N.W. in the District of 
Columbia. ! 

That on said date, while the plaintiff was so employed, and while 
legally in the premises, which were under the operation and control of 
Army Times Publishing Company, Incorporated, she received serious 


Ss 


7) 
injuries as a result of a loose door falling upon her and striking her on 
the back, shoulder and head, and causing her the injuries and losses 
hereinafter stated. 

That the plaintiff's injuries were caused by the negligence of the 
defendant Army Times Publishing Company, Incorporated in that it per- 
mitted the said door to be left in a loose, dangerous, and unguarded 
condition. That the defendant ATPC Inc. employed the defendant Mullins 
to move certain furniture and equipment into the above described premises 
occupied by the def. Times etc. and that in the course of moving a file 
cabinet on a dollie, the employees of the def. M. negligently, carelessly, 
and recklessly permitted said dollie to strike the said loose door main- 
tained by the defendant ATPC Inc. so that the said loose door did fall over 
upon the plaintiff and strike her, thereby causing her to be injured as 
aforesaid. 

That the def. ATPC Inc. had permitted the said loose door to be 
left unguarded so that it constituted such a nuisance that it would be 


dangerous to the life and limbs of any persons in the premises, and that 


the said def. had ample knowledge and opportunity to remove said door 
but failed to do so. 

That the def.|M. and his agents and employees were grossly 
negligent in that without any warning to the plaintiff they so carelessly 
and negligently operated the aforementioned dollie so that it was permitted 
to strike the loose door maintained by ATPC, Inc. and which in turn struck 
and fell upon the plaintiff and causing her the injuries hereinbefore des- 
cribed. 

As a result of the negligence of the defdts alleged herein and the 
maintenance of the; nuisance by the Def. ATPC, the P sustained serious 
injuries to her head, back, shoulder and eyes and to her nervous system 
and upon information and belief, such injuries are and will be permanent 
and that the plaintiff was compelled to expend and will continue to expend 
various sums of money for medical care and attention, and will be 
prevented from attending to her usual vocation in the same manner as 
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she was able to prior to these injuries. That the plaintiff has suffered 
and still suffers great pain in body and mind. : 

Plaintiff has been damaged in the sum of Ten thousand dollars 
($10,000.00) and no/100, prays this Court to allow a jury to hear and 
judge this complaint. | 
/s/ Beatrice C. Orndorff 


I. William Stempil 
Attorney for Plaintiff 
813-7th Street, N.W. 
Washington, D.C. 
Sterling 2990 


| Filed August 14, 1951] | 
ANSWER OF DEFENDANT H. T. MULLEN 


Comes the defendant Henry T. Mullen by his attorney, Perry W. 
Howard and for answer to the complaint he says: | 

1. That he neither admits nor denies that plaintiff is a citizen of 
the United States and a resident of Virginia. | 

2. Defendant Mullen admits that he is a resident of the District 
of Columbia and is operating as the Mullen's Transfer and Storage. 

3. Defendant denies that the matter in controversy exceeds the 
sum of Three Thousand Dollars ($3,000.00) as a matter of merit. 

4. Defendant Mullen neither admits nor denies that plaintiff was 
in the employ of the defendant Army Times Publishing Co. Inc. but 
admits that the said Army Times Publishing Co. Inc. had its place of 
business at 3132 N Street, N.W. at the time in question. 

5. Defendant Mullen denies that plaintiff received serious injuries 
as a result of a loose door falling upon her and striking her on the back 
and shoulder and head and causing her other injuries. | 

6. Defendant Mullen admits that his company did certain moving 
for the defendant Army Times Publishing Co. Inc. but denies that his 
employees negligently or recklessly or carelessly permitted a dollie 
to strike a loose door maintained by the defendant Publishing Co. so 
that it would cause the door to fall on the plaintiff and strike her thereby 
causing her injuries. | 
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7. Defendant Mullen denies that his agents and employees were 
grossly negligent and careless in that without warning to the plaintiff 
they operated the said dollie so that it struck the door and which in turn 
struck the plaintiff, causing her injuries. 

8. Defendant Mullen denies that by reason of any negligence on 
the part of himself or his agents or employees the plaintiff sustained 
serious injuries, expended sums of money for the treatment thereof or 
caused the plaintiff and any mental or physical suffering whatsoever he 
further denies that he, his agents or employees have damaged the plain- 
tiff in the amount of Ten Thousand Dollars or any amount whatsoever. 

/s/ Harry T. Mullen, Defendant 


By: /s/ Perry W. Howard 
COBB, HOWARD & HAYES Attorney for Defendant Mullen 
Attorneys at Law 


613 F Street, N.W. 


| Filed August 14, 1951] 


MOTION FOR A MORE SPECIFIC BILL OF PARTICULARS 
Comes the defendant, Henry T. Mullen, trading as the Mullen 
Transfer and Storage, by his attorney, and moves the Court to require 
the plaintiff to present a more specific bill of particulars, as the 
complaint fails to give an itemized statement of the damages incurred, 
with whom and by whom, and is vague, and indefinate. 
Other reasons to be assigned at the hearing. 


COBB, HOWARD & HAYES 
Attorneys At Law 
613 F Street, N.W. 


By: /s/ Perry W. Howard 
Attorney for Defendant Mullen 


| Certificate of Service] 


| Filed October 22, 1955] 
* * 


Beatrice Orndorff, widow 
111 East Linden Avenue 
Alexandria, Virginia 


Plaintiff, 
Vv. 


Paul B. Mullen, Executor of 

the estate of Henry T. Mullen, , CIVAL a enon 3208-53 
deceased 6/2/55, substituted ; 
defendant by order of the Court : | 
c/o Cobb Howard and Hayes, Attorneys . 
613-F Street, N.W. 

Washington, D. C. 


Defendant. 


AMENDED COMPLAINT 
Comes now the Plaintiff, Beatrice Orndorff, by and through her 
attorney, I. William Stempil, and files this amended complaint by leave 
of this Court and complains and alleges | 


(1) That plaintiff is an adult citizen of the United States and a legal 
resident of the State of Virginia. | 

(2) That the defendant Paul B. Mullen, executor of the estate if the 
lawful defendant, as executor of the estate of Henry T! Mullen, deceased 
the 2nd day of June, 1955, who was the original defendant in the action of 
Orndorff v. Henry T. Mullen, t/a Mullens Transfer and Storage Co., 
when the instant action was filed, with substitution being ordered by this 
Honorable Court, under the District of Columbia Code, 

(2) That the defendant is a resident of the District of Columbia 
and is doing business in the District of Columbia and amenable to 
service as to actions instituted by or against said defehdant as prescribed 
under the District of Columbia Code. 

(4) That the amount in contraversy is in excess of Three thousand 
and no/100 ($3,000.00) Dollars exclusive of claimed costs. 

(5) That this Honorable Court has jurisdiction of this matter 
because of the amount involved and diversity of citizenship between the 


parties. 
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(6) That on or about October 4, 1950, Plaintiff was employed by 
Army Times Publishing Company in the mail and stencil and addresso- 
graph department, at 3132 M Street, N.W., Washington, D.C., at which 
time, the defendant Henry T. Mullen t/a Mullen's Transfer and Storage 
Company by or through his employee, employees, agent or agents, was 
engaged in moving furniture, fixtures and equipment of the said Army 
Times Publishing Company from the Publishing Company's old location 
to the address shown as 3132 M Street, N.W. 

(7) That on or about October 4, 1950, while the plaintiff was occupied 
with her duties required under her employment, she was severely injured 
and sustained permanent injuries caused by the negligence and careless- 
ness of the defendant, by reason of the acts of the defendant or his employee 
or employees or agent or agents while performing certain moving activities 
under contract to the Plaintiff's employer, to wit: 

At about 8:55 P.M. of October 4, 1950, the defendant or his employee 
or employees or agent or agents came up to the freight elevator at 3132 
M Street, hauling a large file cabinet which was on a freight dollie. In 
the process of moving said cabinet on the dollie when taking same off the 
elevator, the defendant or his employee or employees or agent or agents, 
moved the dollie and file cabinet in such a negligent manner without tak- 
ing due caution and care as to where it was being pushed, that the defend- 
ant or his employee or employees or agent or agents pushed the dollie 
and file cabinet into a door which was standing unhinged close to where 


the Plaintiff was working (in a sitting position) and caused the door to 
fall against the Plaintiff's head and forehead and right shoulder and right 
eye. 


(8) That defendant or his employee or employees or agent or 
agents operated the movement of the dollie in such negligent fashion 
that the injuries caused and complained of were completely and entirely 
the fault of said defendant, his employee or employees or agent through 
no fault of the plaintiff. 

(9) The plaintiff was injured to such extent because of the careless 
and negligent conduct of the defendant, his employee or employees or 
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agent or agents that she suffered damages and injuries to her head, right 


eye, right temple and right shoulder along with pain and suffering of a 
mental type in the sum of $25,000.00 exclusive of special damages in the 
sum of $114.00 to Yater Clinic of Washington, D. C. for treatment in 
connection with the accident, plus ex-rays and examinations, $3,600.00 
for loss of earnings during the time Plaintiff was discharged from her 
position with Army Times Publishing Company after she was returned 
to work following a time after the accident, plus taxi fares to and from 
the Doctors' offices in the sum of $92.00, and other costs to be listed 
as special damages and reserving unto the Plaintiff to offer same in 
evidence at the time of the trial of this cause of action, 

(10) Plaintiff further states that as a result of the injuries and 
pain and suffering caused to her by the negligent, careless and unsafe 
act committed by the defendant, his employee or employees, agent or 
agents, to the person of the Plaintiff that she was forced to start wear- 
ing glasses and was not in such a bad condition as far as her eyes were 
concerned prior to the accident, and that for another item of special 
damages, prays for the Court to grant her an additional sum of $37.00 
which represents the cost of the examination and glasses made for her 
not long after the accident by an oculist and optician in Alexandria, for 


which she will produce the bill at the time of trial. | 

(11) Plaintiff further states that the accident has resulted in 
permanent injuries to her back and shoulder (right) her head and temple 
creating a condition which is becoming worse as she gets older and does 
not know what the future consequences will be if the pain and suffering 
becomes worse than it is at this time. ! 

(12) Plaintiff further states that all of the above complaints did 
not exist prior to the accident noted in this cause. : 

WHEREFORE, THE PREMISES CONSIDERED, the Plaintiff seeks 
relief from this Honorable Court in a form of a judgment against the 
defendant in the sum of $25,000.00 for pain and suffering and the sum 
of $3,843.00 as special damages with leave to produce any additional 
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special damages which can be verified prior to the noting of the judg- 
ment in plaintiff's favor. 
Plaintiff further prays the right to have a jury hear this action. 
Plaintiff further seeks such additional relief as this Honorable 
Court deems fit and proper for the benefit of the Plaintiff. 
Respectfully submitted, 


/s/ I. William Stempil, 
Counsel for Plaintiff 
1125 Warner Building, 
501-13 Street, N.W. 
Washington 4, D.C. 
Sterling 3-1915 


| Certificate of Service] 


| Filed November 18, 1955] 
ANSWER TO AMENDED COMPLAINT 

Comes Paul 'O. Mullen, Administrator of the Estate of Henry T. 
Mullen and for answer to the amended complaint states as follows: 

1, 2, 3, 4, and 5. The defendant admits the allegations contained 
in paragraphs one, two, three, four and five of the amended complaint. 

6. Defendant neither admits nor denies the allegations contained 
in paragraph six of the amended complaint, but states that should same 
become material he will demand strict proof thereof; 

7. Defendant denies paragraph seven of the amended complaint 
in its entirety. Defendant specifically denies the allegations contained 
in the second paragraph under section seven of the amended complaint 
and would state the facts to be that the defendant and its agents did their 
work in a careful and cautious manner; that they moved the file cabinet 
with a great deal of care. 

8. Defendant denies the allegations contained in paragraph eight 
of the amended complaint. 

9, 10, 11, and 12. Defendant denies the allegations contained in 
paragraphs nine, ten, eleven, twelve of the amended complaint. 
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Defendant would state the facts to be that defendant and his agents 
performed their duty with the greatest of care, but that the plaintiff has 
previously alleged that she was employed by the Army Times Publishing 
Company and stated further that the said Army Times Publishing Com- 
pany was responsible for leaving the door in question in a loose condi- 
tion and that the dollie struck the door and caused same to injure the 
plaintiff was due to the negligence of the said Army Time s Publishing 
Company. | 

Defendant states that neither he nor his agents have in anywise 
been negligent and therefore, is not responsible to the plaintiff for any 
alleged suffering or pain as a result of the loose door, which was left 
in a loose condition by reason of the negligent Army Times Publishing 
Company. 

WHEREFORE, having answered the amended complaint, the defend- 
ant herein prays that the said complaint may be dismissed with its proper 
costs. | 


/s/ Paul O. Mullen, Adm. of the 
COBB, HOWARD and HAYES Estate of Henry T. Mullen, Ded. 
Attorneys at Law 


613 F Street, N.W. By: Perry W. Howard, Attorney 


/s/ Perry W. Howard 
Attorney for Defendant 


| Certificate of Service] 


| Filed February 20, 1956] 
PLAINTIFF'S PRETRIAL STATEMENT 
1:- Plaintiff, Beatrice C. Orndorff, while employed as a mail and 


stencil and addressograph operator by Army Times Publishing Company 
on or about October 4, 1950, suffered injuries to her head, forehead, 
right eye and right shoulder when a door, left unhinged was pushed over 
by a dollie operated by an employee of Mullins Transfer and Storage 
Company, the defendant herein, said dollie being negligently operated 
because defendant or employee of defendant did not take the proper pre- 
caution to move all obstacles away from the route taken by the dollie 
while in the process of moving among other items, several file cabinets 
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for the firm Army Publishing Company (Army Times Publishing Company.) 

2:- That as a result of the injuries sustained, the plaintiff has 
suffered permanent injuries to her eyes and shoulder and back. 

3:- For special damages, the plaintiff is entitled to $114.00 for an 
unpaid bill to Yater Clinic, Washington, D. C. said amount having been 
tendered to her by the Clinic and for which she has no funds to pay same; 
further that the plaintiff is entitled to $35.00 for the glasses made as a 
result of her eyesight being impaired. 


3:- (sic) That as a result of loss of earnings, she is entitled to 
the sum of $3,600.00 

4:- That she is entitled to the sum of $92.00 for taxi fares to and 
from the doctor's office during the time of the treatment for the injuries 


incurred. 

5:- The notation of $35.00 for glasses to be increased by $2.00 by 
reason of plaintiff having to be taken by cab and back to her home for 
the examination noted. 

6:- That the costs of the filing said suit amounts to $12.00. 

7:- That plaintiff must return $95.25 to Traveler's Insurance 
Company for compensation paid to her for 3 weeks and four days. 

8:- That her rate of pay at Army Times was $42.00 a week before 
any deductions. 

9:- That plaintiff has been permanently injured by reason of the 
negligence of the defendant in the sum of $25,000.00, to wit:- permanent 
injury to her eyes, back and right shoulder from which she still suffers. 


/s/ 1. William Stempil 
Counsel for Plaintiff 


| Certificate of Service ] 
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[ Filed February 20, 1956] 
DEFENDANT'S PRETRIAL STATEMENT 


Plaintiff was an employee of the Army Times Publishing Company, 
former defendant in this cause, and to whose negligence plaintiff con- 
tributed her injuries in the previous complaint, plaintiff further stating 
that the said Army Times Publishing Company was responsible for leav- 
ing the door in question in a loose condition and that the dollie struck the 
door and caused same to injure the plaintiff. 


Under the amended complaint, there is no reference to that admis- 
sion by the plaintiff, which places the defendant at quite a disadvantage. 

This defendant denies that it or its employees were in any wise 
negligent or responsible for the injuries to the plaintit, all of which is 
painfully regretted. 


/s/ Perry W. riba 
Attorney for Defendant 
613 F Street, N.W. 
Washington, D. I. 
| Certificate of Service] 


Riled F 20, 1956 
| Filed February J February 20, 1956 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
Court approved pretrial statements of P & D are attached hereto. 


D points out that pretrial statement of P for first time discloses that 
some Workmen's Compensation benefits were paid in this case, and 
accordingly D is granted 5 days in which to file any motion desired, 
predicated upon element of Workmen's Compensation. | 
P's claim for loss of earnings is predicated upon contention that 
she was unemployed from Feb. 1951 to May 1952 asa result of this 
accident, and that she suffered other periods of unemployment asa 
result of accident. | 
P agrees to furnish D with copies of all medical reports, these 


reports to be furnished within 5 days of Pretrial Order, 


/s/ 1. William Stempil 


PRETRIAL JUDGE 
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| Filed January 13, 1960] 
ORDER 

It having come to the attention of the Court that the above entitled 
cause has been pending for sometime without effort of the parties of their 
attorneys to continue prosecution of same, it is this 13th day of January 
1960, 

ORDERED that unless on or before January 27, 1960, at 10 o'clock 
A.M. cause is shown to the contrary this action shall stand dismissed for 


failure to prosecute. 


/s/ Joseph C. McGarraghy 
JUDGE 


| Certificate of Service ] 


[ Note attached to Motion and returned to I. Wm. Stempil: This case was 
dismissed as of January 27, 1960. Received in this office on 28th. 
Clerk's office. ] 


MOTION 
Comes now the plaintiff by and through counsel and prays this 
Honorable Court to note that plaintiff has been ready for trial at all 
times waiting for the calendar call and does herewith renew its request 
that the cause of action be set down for trial on all of the issues claimed 
by the plaintiff, 
Respectfully submitted, 


/s/ 1. William Stempil 
Counsel for Plaintiff 


| Certificate of Service] 
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| Filed February 20, 1960] 
THE NOTICE OF APPEAL 
Notice is hereby given that the plaintiff Beatrice Orndorff, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
Circuit from the order of the District Court dated January 27, 1960 dis- 
missing this action for failure to prosecute. 
Dated this 26th day of February, 1960. 


/s/ 1. William Stempil, 
Atty. for Plaintiff 
804 Warner Building - 501 - 13 St. 
N.W | 


. . | 
Washington 4, D.C., ST 3-1915 


| 
copy sent to 


| 
Perry Howard, Esq. | 
613 F Street, N.W. | 
Washington, D.C. | 
via US Mail pp 1st class | 
2-26-60 

check for $5.00 Clerk US DC enclosed. 


| Signed and received 9:12 p.m., Chas. G. Johnson 2-26-60] 


